UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
| BEFORE THE ADMINISTRATOR
IN THE MATTER OF

HARDWARE WHOLESALERS, INC., and

. Docket No. IF&R-V-002-93
HOWARD JOHNSON’S ENTERPRISES, INC. -

Respondents.

ORDER DENYING COMPLATNANT'’ S MOTION FOR_ACCELERATED DECISION

On April 25, 1995, the United States Environmental Protection
Agency, vRegion- 5 (complainant}, filed an accelerated decision
‘motion .concerning both -the liability and penalfy issues. .The
respondente responded jointly in opposition to the motion on May
11, 1995.' The arguments of the parties have been weighed.

‘The Administretive LaW'Judge is of'che mind that genuine
issues of material fact exist regarding the alleged violationms.
Under 40 C.F.R. § 22.20(a), an accelerated decision should only be
granted where no genuine issue of maﬁerial fact exiéts, and a party
is entitled to judgment as a metter of law. 1In this matter, the
parties are at odds over the main factual.issues necessary to
'establish the alleged violations. Specifically, the respondents
contest the testing methods used by compiainant to determine
whethef or not respondents sold or: distributed an elleged
aduitefated pesticide and pesticide product whose composition
differs from its registration in violeticn of Sections 12(a) (1) (E)
~and (a) (1) (C) of the Federal Insecticide, Fungicide and Rodenticide-
Act, 7 U.S.C. §§ 1363 (a) (1) (E) and (a) (1) (Q). |

Respondents aseert that complainant;s_testing methods and

results are flawed because the composition df'its~pesticide is not
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distributed homogeﬁeousiy. Thus,'thefsampie taken by.cqmplainant
and.used to.eétablish thevalleged violqtions is not represeﬁtative
of the total. pesticide formulation. These issues of proper
sampiing and léboratory analysis of respondehté’ pesticide go to
the heart of this cause, and can only be resolved adequately at'a
hearing. Further, the. penalty 'issue is not ripe for a
determination until these crucial material facts on liability have

beeh decided.

IT IS ORDERED that .complainant’s motion for an accelerated

decision be DENIED.

Aud &. %}u %«-
Frank W. Vanderheyden : '
Administrative Law Judge
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IN THE MATTER OF g;gngnz WHOLESALERB. INC. and HOWARD JOHNSON'B
ENTERPRISES, INC.; Respondents
Docket No. IF&R-V-002-93

Certificate of service

I certlfy that the foregoing Order, dated Q;]W {957 ,
was sent this day in the following manner to the below addressees.

Original by Regqular Mail to: ‘'Ms. Jodi L. Swanson-Wilson

Regional Hearing Clerk

U.S. Environmental Protection
Agency, Region V

77 West Jackson- Boulevard

Chicago, IL 60604-3590

Copy by Regular.Mail to:

Attorney for Complainant: Robert L. Thompson, Esquire
~ . Assistant Regional Counsel
U.S. EPA, Region V
77 West Jackson Boulevard
Chicago, IL 60604-3590

Attorney for Respondents: =  Christopher J. Jaekels, Esquire
COOK & FRANKE S.C.
660 East Mason Street
Milwaukee, WI 53202-3877

\’\/\Qu\»m\ D c\l,{}\

Marion Walzel
Legal Staff A551stant
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